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IN THE HIGH COURT OF JUS·PICE.-CHANCERY DIVISION.

Before 1\11'. Jusrrca !(EKE\VICH.-Decelnber 11th, 1889.

"VILLIAMS v. NYE.

Infrinqement of alleged patent.-Patent for combination of two old machines.
5 -Absence of invention.-Invalidrity.

W. took out a patent for an improued mincinq machine, iohicb was in effect
a combination 0.1 a mincinq machine and a filling machine, both of which were
old. He brouoht an. action for infrinqement against N. & Co., who put in
issue the ualidits) of the patent. .

10 Held, that the patent/vas a combination of old things in the simplest possible
manner, that there uias no sufficient invention; and that thepatent ioas invalid.

In 1886 a patent, No. 71.25 of 1886, was granted to Thon1as Williams, the
Younger, for" Improvements in compound machines for cutting up plastic or
" yielding substances and forcing the same into skins or other receptacles."

15 The Specification stated as follows :-" 'I'his invention relates to improvements
" in the well known class of mincing machines in which a perforated plate is.
" employed in conjunction with a knife or knives revolving in close contact
,,, with the inner or outer, or both inner and outer, faces of the said perforated
"plate for effecting the cutting operation, whether the substance to be cut is

20 "forced against and through the said perforated plate in the uncut or crude
" state in which it is fed in through the mouth or hopper, or after it has been
" partially cut in the machine. Machines of the class referred to, although well
" adapted for performing the single operation of cutting up or mincing meat or
" other like substances, are not adapted (by reason of the obstruction offered by

25 "the perforated plate) for simultaneously mincing and forcing the cut substance
" into skins, and have therefore either been supplemented by a separate and
"distinct machine known as a "Filler" or " Stuff'er," which effects the last
" mentioned operation separately, or they have been converted into a "Filler"
" by removing the perforated plate and knives working against the same, and

;~o "substituting therefor a filling nozzle, the machine thus converted being then
" suitable only for forcing the cut su bstances into skins by a separate operation.
" 'I'he object of my invention is to enable a mincing machine of the said class
" to perform efficiently both the operations of mincing and filling into skins
"simultaneously, thus constituting an improved combined or compound

3;) "mincing and filling machine. 'I'o this end my invention consists in the
"combination with a mincing machine of the class referred to of a filling
" nozzle, fitted in any convenient or well-knowu manner to the delivery end of
" the casing, and a supplementary rotary propeller situate on the outer side of
" the perforated plate and enclosed within the tapering or funnel-shaped mouth

40 "of the filling nozzle, said propeller being mounted upon the front end of the
" axle or spindle of the main forcing screw or rotating barrel of the machine,
" which is extended through the centre of the perforated plate for that purpose.
" The special function of this supplementary propeller is to take the finally cut
" or minced portions of the meat after they have passed through the per-

45 "forations in the plate and propel' them onwards through the filling nozzle
,,' into the skins. I prefer that the blade or spiral of the supplementary
"propeller shall make only about a half turn round its axis and that its
"inner end, which revolves in close contact with the outer face of the
"perforated plate, shall be sharpened to a cutting edge so as to act as a

50 "knife against the outer face of the said plate." After describing the
drawings, the Specification concluded thus :-" I am aware that prior to my in
"vention mincing machines have been made wherein the meat was cut by
" spirally disposed rotary knives or claws alone which served also to propel the
" cut substance throligh a filling nozzle, and therefore I do not claim broadly the

55 "effecting the two operations of mincing and filling by one and the same
"machine. Having now particularly described and ascertained the nature of
" my said invention, and in what manner the same is to be performed, I declare
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" that what I claim is :-1. The combination in a compound mincing and filling
"machine of a filling nozzle and a supplementary propeller revolving in the
~, mouth thereof, with a perforated cutting plate having knives revolving in
" close contact with either or both its faces and a forcing screw inside the casing
" of the machine as specified. 2. The combination in a compound mincing and 5
" filling machine of a filling nozzle and supplementary propeller revolving in
"the mouth thereof with a perforated cutting plate fixed in the end of the
" casing having knives revolving in close contact with its inner face, and a
" rotary barrel carrying a forcing screw and a series of cutters working against
" slotted plates fixed on opposite sides of the interior of said casing substantially 10
" as specified and shown in figures 1, 2, and aof my drawings. a. In a compound
,,, mincing and filling machine the supplementary rotating propeller formed with
" a cutting edge revolving in close contact with the outer face of a perforated
f, cutting plate fixed into the delivery end of the casing as specified. 4. The
,. combination in a compound mincing and filling machine of a conical filling If)
" nozzle having eccentric sides q and internal Iongitudlnrl shoulders or projec-
" tions r with a supplementary propeller and a perforated cutting plate having
" knives revolving in close contact therewith as specified. t>. 'I'he combination
"in a compound mincing and filling machine of a conical filling nozzle
" having internal spiral angular shaped grooves s with a supplementary pro- 20
" peller and a perforated cutting plate having knives revolving in close contact
" therewith as specified."

An action having been brought for infringement of this patent, it came on for
trial before Mr. Justice Kekeunch. The Defendant, by his defence, denied the
infringement, and further pleaded that the invention was not new, the Plaintiff 25
was not the true inventor, that it was not useful, and was not the proper subject
for a patent. The making of the machine being the alleged infringernent was
admitted, but it was contended that it was not an infringement, but a machine
made after an old pattern, and the issues which were in contest at the trial
were whether the invention was new, and whether there was subject matter. 30

Moulton, Q.C., and Bousfield (instructed by H. H. vVells), appeared for the Plain
tiff; and Warmington, Q.C., and] E. Ford (instructed by Hack and J.lfoJ'l'lS) ,
for the Defendants.

It appeared at the trial that there were two kinds of mincing machines.
In both there is a hollow horizontal cylinder closed at each end, except where 35
the nozzle fits, and these hollow cylinders are divided horizontally into two
halves (which, when in use, are screwed or clamped together); both
machines have a feeding hopper in the upper half cylinder, into which the
meat to be chopped is put, and a nozzle at the other end of the machine,
through which the meat when chopped passes. In one class of machine, for 40
distinction called A, there is a spiral screw nearly as big as the internal
diameter of the cylinder, and occupying the greater part of its length, this screw
having one bearing in the centre of a perforated plate placed towards the end
ana across the cylinder at right angles with its length, the other end of the
screw, having a bearing in the centre of the side closing the cylinder, such 45
bearing passing through the side so that the screw can be rotated by a handle
or pulley by hand or power. The thread of the screw having such a depth and
being placed at such a pitch and angle that the rotation of the screw forces the
meat, as it falls from the hopper forward, towards, and against the perforated
plate. Attached to the bearing at the end of the screw, and sliding on the face of 50
the plate, are two or more radial knives or cutters, which revol ve when the screw
is rotated. 'I'he action of the machine is therefore at; follows :-11he meat falls
from the hopper on to the screw, and is forced forward by that screw and pressed
through the holes of the perforated plate, and as the small portions of the meat are
pressed through the revolving knives cut them very fine. The Plaintiff alleged that 55
this class of machine is unequalled in cutting po,ver and quality of result, but
that the defect was that as the screw which is the propelling part of the
machine stopped at the perforated plate, there was not sufficient power to fill
the skins (as for sausages), but the meat, when cut, was pushed by the other
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meat as cut slowly out of the nozzle, and if the chopped meat was to be fed
into skins it had to be placed into another machine called a filler, or the
perforated plate had to be taken out of the mincing machine and the cut meat
fed again through the machine. In the other-B class of machine-it was

5 alleged that there was no perforated plate nor radial cutter, but that in the side
of the lower half of the cylinder, and at right angles with its length, are placed
a number of knives parallel with each other, and through the centre of the
length of the cylinder is a rod (which may be hollow) which passes through
the end of the machino and is rotated by hand or pulley; that fixed on this

10 rod side by side with each other are a number of claws, somewhat like
the blades of a screw propeller, and these are so fixed as to form a kind of worm
or spiral thread on the rod. These are placed nearly the whole length of the
cylinder, before, at, and after the knives, and are so arranged that the
claws fixed on the portion of the rod opposite the knives revolve between them

15 when the rod is rotated. The action is as follows :-The meat, as it falls from
the hopper is, by reason of the spiral arrangement of the claws, passed forward
as by a screw, and is in some measure pounded by the claws, and as it passes on
it is driven by the claws against the various knives and so is chopped, finally
being pushed out at the nozzle. The Plaintiff stated that these machines could

20 fill the skins as well as cut, but that they filled slowly, and that the cutting
arrangements are far inferior to the other or A machines. It was also stated
that the A machines sometimes, in addition to the radial cutters, have knives
placed in the cylinder in the same manner as the B machines, but that did not
affect the question in this action. The invention of the Plaintiff consisted, as

25 he stated, in fitting to the A machine an additional or supplemental screw
between the radial cutter and the mouth of the nozzle, and thereby, he stated,
he obtained all the advantages of the radial cutter and great efficiency in feeding,
that he could cut and filII lb. of meat in 30 seconds, and that the filling power
was such that he could burst the skins. The Defendant relied on, as anticipations,

30 Donald's patent, No. 2437 of 1865; .1~fG.l.lforran's, No. 1963 of 1851; Gilbert
& Nyes', No. 464 of 1852 ; Jolmson:s, No. 510 of 1883 ; and in cross-examina
tion the Plaintiff's witnesses' attention was called to certain machines of the B
class, which were provided with a perforated plate placed in the middle of the
machine, and consequently with the claws on both sides of the plate, and which

35 claws, it was suggested would, on the discharge side of the plate, act precisely as
the supplementary screw; but the explanation sought to be given was that the
perforated plate in those machines was used for an entirely different purpose,
that it was not used as in the A machines in conjunction with the radial knives
as a cutting tool, but was used as a strainer to prevent shreds of meat which

40 were imperfectly cut from passing out, and the result was that the machines of
the B class, to which it was fitted, repeatedly stopped by reason of such shreds
clogging the plate, and the machines had to be opened so that this plate could
be cleaned, and that with that class of machines meat was either imperfectly
cut or the machines had to be continually stopped to clear the plate.

45 Warminqton, Q.C., in opening the Defendant's case, submitted that the
Plaintiff claimed only a combination, and that the alleged invention consisted
simply in joining two well-known machines, and cited Saxby v. The Gloucester
Wago1'~ Compansj, L.R. 7 Q.B.D., 305.

Kekewich, J., stated that he could not see subject-matter, and called on
50 Moulton, Q.C., who argued that the invention was a combination, the combina

tion was new and useful, and quoted Clark v. Adie, L.R. 2, App. Cases, 423,
and Siddall v. Vickers, 5 R.P.C., 416, as showing that it was not necessary, in
a patent for a combination, that the parts should be new.

KEKEWICH, J.-The Plaintiff in this case claims to be a Patentee in respect
55 of a combination. There is no question here, as there sometimes is, whether it

is a combination or not, or whether the patent can be supported on other
grounds or not; but he distinctly, and in the plainest terms, and very properly
so, claims in respect of a combination. What he says, and quite consistently
with the evidence, is that" mincing machines have been long known, and meat
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has been minced in the way I propose to mince it by machines precisely similar
to those which form the subject-matter of my patent. FilJing machines have
also been well known, and skins have been filled with minced meat in the way
in which I propose to fill the skins, but until the idea occurred to rue, it has
been impossible to combine the mincing and the filling machines in one. The 5
same machine has been used for both purposes, but in order to make the mincer
into a filler it has been necessary to take out SOIne part of the machinery applic
able to the first operation, and so to use it for the second purpose. I propose
to combine the old machinery so as to produce the desired result. I am not
going to bring in anything new at all, because the screw, or forcer, or whatever 10
it is called, will be used by me, only used on one side instead of the other of
the perforated plate which is a part of the mincing machine." That I under
stand to be what he says in the earlier part of his Specification. Then he
claims the combination in a compound mincing and filling machine-s-that being
the machine which he proposes to make and sell-of certain things. I am 15
disposed myself to think that the proper construction of that clause is that
there are four things combined :-Firstly, a filling nozzle; secondly, a supple
mentary propeller revolving in the mouth thereof-that is, in the mouth of
the nozzle; thirdly, a perforated cutting plate having knives revolving in close
contact with either or both its faces; and, fourthly, a forcing 8Cre\V inside the 20
casing of the machine as specified. "As specified" I snppose applies to the
whole clairn. It is suggested on behalf of the Plaintiff that it is not a combina
tion of four things, but a combination of two, and that the filling nozzle and
supplementary propeller revolving in the mouth thereof is one thing; that that
is combined with a perforated plate of the character there mentioned, and that 25
the forcing screw is another thing. I do not think it necessary to determine
which is the proper construction. I have already said that I am disposed to think
that it is a combination of four things, and not of two things, each of which is
sub-divided into the other two. To my mind it makes not the slightest difference
in the result. All these different things intended to be combined are, either 30
admittedly, or proved, old. There is no question about that at all, and the only
question is whether there is, not ingenuity, but invention-such invention as
justifies the grant of Letters Patent-in 'combining these things together. I
have already pointed out that the forcer, or the forcing screw, until 1886, always
operated to force the meat forward ::JS it came down the hopper up to the point, 35
or points, where the meat was cut by knives of one sort or another. It is now
proposed to force it further forward by another screw of precisely the same
character, situated further forward in the machine, so as to carry the meat on
into the nozzle and out into the skins which require to be filled. There is no
new element at all there; it is only extending this forcing screw a little further 40
than it was before.

Now is there-I will not say ingenuity-but invention in that? It is said it
has proved useful, and that a great many have been sold; but that, as I have
often had occasion to remark, though not to be forgotton, is by no means
conclusive. To my mind all that the Patentee has done, is to do that 4;)

. which I should say any man who had given his attention to these things
would do without the slightest difficulty; finding the t\VO machines he
has put the two together without adding anything at all. 'To my mind, there
is nothing here worthy of the name of invention. I think that he has carefully
described what he says he has invented, and I do not think he has 50
described anything which can be properly, in a legal sense, be said to be
invention. He has tacked two things together without any intervening element
at all. He says two old things combined, that is to say, added to one another
in the simplest possible manner, make a new thing. That is not, I think,
good law. 55

Coming to that conclusion, I relieved Mr. Moulton of the trouble of going
into the other part of the case, and therefore, of course, I must not pronounce
any definite opinion upon it ; but having heard a good deal of argument, and a
good deal of evidence, it is only fair to the parties to say where my mind is at
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present-only at present. To my mind, on a fair construction, it is part of this
claim that the supplerncntary propeller revolves in the mouth of the filling
nozzle. I have no doubt mvself that the Plaintiff could make (1 machine very
nearly, if not quite, as goo<lc1\vithout complying' with that term exactly; bl{t

5 still as a matter of construction I think the supplementary propeller revelving
in the mouth of the nozzle is part of his combination, and it seems to me that,
as at present ad vised, there is no inf'ringement by the Defendant of that
combination patent by the one machine which has been proved and brought
forward as an infringement. On the other hand, it seems to me, though that

10 matter may require some further consideration, that in, not one or two, but in
many of the alleged anticipations, there is quite sufficient to take away any claim
for the novelty as regards this. SOIne of the Specifications seem to me to
describe exactly, or with sufficient exactitude, what the plaintiff claims to have
invented, and some of the machines which have been in use for a long time

15 seem to me also to be destructive of novelty, especially if the revol ving in the
mouth of the nozzle is not an essential part of the Plaintiff's claim. So that
it seems to me he would be in this difficulty: if revolving in the mouth of the
nozzle is an essential part then th« Defendant has not infringed in the one
thing exhibited: if, on the other hand, revolving in the mouth of the nozzle is

20 not an essential part, then the Plaintiff has been anticipated by other machines
which have been used for years past. I have only thought it right, without
expressing a definite judicial opinion, to just say how the case occurs to me,
because it is enough for me to say I do not think there is sufficient subject
matter. I have looked through the Particulars of Objections, and I am prepared

25 to certify that they are reasonable and proper.

IN THE HIGH OOURT OF JUSTICE-OHANCERY DIVISION.

Before Mr. JUSTICE KEKEWICH.-January 16th and 17th, and February 1st 1890.

VA.N GELDER, ApSI~ION A.ND CO., LI~IITED v. THE SOWERBY BRIDGE
FLOUR SOCIETY, LIJ\IITED.

30 Patent-s-Biortqaqes of patent by way of assiqnment.c-Action f01'1 infrinqe-
ment of patent by mortgagors alone.-Object'ion that the mortqoqees ought to
be co-Plaintiffs.

The V. Co., the oumers by assiqnment of a patent, mortqaqed it to various
persons by iotu) of assignrnent, and subeequentlu brought an actio-n

35 against S. for inf'rinoement uiithout [oinirut as parties their mortqaqee»,
whose mortqaqes were all entered on the Register of Patents. By the defence S.
raised the objection that the TT. Co. ioere not the proprietors of the jJCl tent, and
were not entitled to sue ire respect thereof. At the trial S, took the preiiminarp
objection/ that the Plaintiffs ioere not entitled to sue alone.

40 Held, that the objection ioas qood, and 01/; the Plaintiffs asking for leave to
amend, the Court ordered that the Plaintiffs should JJay the costs throum away
in any event, and should have leave to make an application. by a qiuen. date tv
amend by addition of parties, Il! so advised, subject to such terms as the Court
should think. The Court further intimated that if the application lDClS not

45 made, or ioas refused, the action tcould lie dismissed.
On the 21st June 1878, a patent (No. 2470, of 1878) was granted to Peter Van

Gelder for" Improvements in apparatus for separating substances by means of
" sieves, and in the mode of operating parts of the same." This patent, which
was amended on the 18th of April 1888, ~~ was assigned by the Patentee to Van

50 Gelder, Apsimon and Co., Limited. 'I'he Company were registered as assignees
on the 22nd of February 1886. On the same day the Halifax Joint Stock
Banking Comparut were registered as mortgagees of the patent. The mortgage
to the Banlcinq Oompany, dated the 31st December 18S5, was in the usual form

'l< &e Van Gelder's patent, 6 R. P. C. 22.
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